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Here’s what to expect with the court’s timeline and
Israel’s judicial challenge

Today’s news of the ICC prosecution’s application for arrest warrants

represents a significant step for many victims who view the ICC as a

court of last resort and who have held hope for justice before the ICC—

starting as far back as 2009, when the minister of justice for the

Government of Palestine attempted to lodge an Article 12(3) declaration

and refer the situation to the Court. With news of mounting external

pressure on the ICC’s OTP and threats against prosecution staff and

their families if warrants were to be pursued, it is of the utmost

importance that the rule of law and the independence of the ICC is

respected and all parties and organs of the court can work free of

influence or pressure. This is especially important now that the decision

on whether to issue the requested warrants is with the pretrial chamber.

There is no set time frame in which the pretrial chamber must make its

decision on the prosecution’s application. The pretrial chamber will need

to review the evidence submitted by the prosecution against the

charges sought, but the chamber has previously acted with expediency

to issue decisions granting arrest warrants within about a month. For

example, the warrants against Putin and Russian official Maria

Alekseyevna Lvova-Belova were issued in about a month’s time. So,

too, were warrants against Russian military commanders Sergei

Kobylash and Viktor Sokolov. Warrants against other heads of state

were also issued in a similar time frame, including against Libyan

leader Muammar al-Qaddafi and Ivorian President Laurent Gbagbo.

If the pretrial chamber decides to grant the prosecution’s request for

arrest warrants, focus will shift to the principle of complementarity and

the process for challenging the admissibility of the cases before the

ICC. As mentioned by the prosecutor in his statement today, the

principle of complementarity allows the ICC to defer a case to the
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national authorities only if there is an independent and impartial judicial

process in place to show that the state is “willing and able” to conduct

the case instead of the ICC.

However, attention should also be paid to the ICC’s prior case law on

this standard and particularly to the high threshold imposed when

Kenya attempted to challenge the admissibility of the post-election

violation cases against six Kenyan officials. Here, the ICC found that a

state must demonstrate that it is not only “willing and able” to conduct

the case, but that there are active steps being taken by the state to

investigate the same persons named by the ICC and for the same

conduct as reflected in the crimes within the ICC warrant. This would

mean that, for example, should Israel decide to challenge the warrants’

admissibility (if issued), it would need to submit tangible proof that there

is an open and active investigation in Israel against Netanyahu and

Gallant for the same underlying conduct of the crimes charged by the

ICC.

—Haydee Dijkstal is a nonresident senior fellow with the Strategic

Litigation Project at the Atlantic Council and a practicing attorney in

international criminal law and international human rights law. She is

currently representing victims at the ICC in the situation in Afghanistan

and the situation in Ukraine.
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